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l. Introduction

In 1998, an unprecedented event occurred: the UK House of Lords debated whether
to extradite Augusto Pinochet from the UK to face criminal trial in Spain for torture
committed in Chile. As Chile’s leader during 1973-1990, Pinochet oversaw killings,
torture, and disappearances of political opponents by Chile’s military and secret po-
lice. Some observers viewed the Spanish case as a triumph of international justice.'

*  This chapter was initially published in the American Political Science Review, Volume

116, Issue (4) (2022) 1184-1207, doi:10.1017/50003055422000302. We thank Terry Chap-
man, Julia Gray, Rachel Hulvey, Francesca Parente, Kathryn Sikkink, Chris Whytock, the
editor, and three anonymous reviewers for helpful feedback. We also thank participants
at the 2020 meeting of the American Political Science Association, the Nineteenth Annual
Works-in-Progress Workshop of the ASIL International Law in Domestic Courts Interest
Group, the 2021 meeting of the Southern California International Law Scholars Work-
shop, Harvard University, Temple University’s Beasley School of Law, and Texas A&M
University. Many thanks also to Mack Eason for sharing his coauthored dataset and to
Francesca Allegra, Abbey Farison, and Bruce Tsai for their excellent research assistance.

I Naomi Roht-Arriaza, The Pinochet Effect: Transnational Justice in the Age of Human Rights
(UPP 2005).
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Other observers described it as §udicial tyranny’ that threatened Chile’s political
autonomy.? Both sides recognized that Spain was administering justice in a way that
Chile could not or would not do. And both sides recognized a broader trend: the
spread of universal jurisdiction, which occurs when a State uses its domestic law
and courts to regulate behavior that occurs outside of its domestic territory, does
not involve its nationals, and does not have systematic or important effects on its
national interests.

The Pinochet trial is not an isolated example. Beginning in the mid-1990s, Spanish
courts investigated serious international crimes committed in many foreign States,
including Argentina and Cuba. These States had high political repression in the
1970s and 1980s. Yet Spain did not investigate leaders from other States with similar
repression during the 1970s and 1980s, including Bolivia, Honduras, and Nicaragua.
How can we explain this variation? What makes States more or less likely to assert
universal jurisdiction, punishing international crimes using domestic courts?

We argue that migrants — who move across State borders as economic migrants or
refugees — serve as agents for transnational justice. For Spain, more migrants in the
1990s came from Argentina, Chile, and Cuba than from Bolivia, Honduras, and Nic-
aragua. More generally, when individuals migrate from repressive societies, they of-
ten have grievances that were not adequately remedied in their sending State. These
grievances can motivate migrants to seek transnational justice when they arrive ina
receiving State.® Migrants have numerous tactics for achieving transnational justice
including reporting crimes to authorities, providing evidence and witness testimo-
ny, increasing public awareness of atrocities, and lobbying government elites to take
action. In some States, they can even launch private prosecutions. However, these
demands will only yield transnational justice if enough migrants demand that the
receiving State take action. Our main theoretical claim is that higher migrant stocks
from a sending State increase the likelihood of criminal cases by the receiving State
for acts that occurred in the sending State. We additionally argue that universal ju-
risdiction cases are more likely when there are more severe atrocities in the sending
State; the government of the receiving State is more responsive to political demands;
and the economic, legal, and political costs of prosecutions are lower. In sum, trans-
national justice is a justice remittance, in which migrants provide accountability and
remedies for crimes in their sending States.

We test our theory using, to our knowledge, the first multivariate statistical analysis
of universal jurisdiction cases. Our measures include the initiation of a case, inves-
tigation by State entities, formal proceedings, issuance of a warrant or arrest, and
whether a trial was held. Each of these outcomes is subject to measurement error and
bias, but they collectively capture universal jurisdiction cases. As our main explana-
tory variable, we use multiple measures of migrant stocks from the sending State in

2 Henry Kissinger, ‘The Pitfalls of Universal Jurisdiction: Risking Judicial Tyranny’ (2001)
Foreign Affairs 86, 86.

3 We use the inclusive term ‘migrants’ because ‘refugee’ is a limited legal term. Many mi-

grants who leave repressive societies are not eligible for refugee status or enter receiving

States through other channels.
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the receiving State. Additionally, we use several measures of atrocities in the sending
State, responsiveness in the receiving State, and prosecution costs. Our statistical
analysis provides compelling support for our theoretical argument and highlights
the importance of migrants as protagonists with agency.

iI. From Transnational Community to Transnational Justice

The most serious violations of international human rights and humanitarian law —
including crimes against humanity, genocide, torture, and war crimes — are called
international crimes. At least since 1945, experts have argued that leaders can have
individual criminal responsibility for such crimes, meaning that they can face crimi-
nal prosecutions.

A. International and Domestic Justice

States and advocacy groups uphold international human rights and humanitarian
law using diverse tools. At the international level, States frequently use naming and
shaming to publicize legal violations and generate pressure for policy changes.* Nu-
merous international bodies also allow individuals to file complaints against States
that have allegedly violated their rights.® Previous scholars have highlighted how
economic and political relationships — like military alliances — affect whether States
name and shame each other.® Additionally, the effectiveness of these tools in improv-
ing human rights practices depends on a State’s economic and political capacity to
uphold human rights and humanitarian rules at the domestic level.” However, none
of these tools assigns individual criminal responsibility by prosecuting political and
military leaders.

Atthe international level, some international criminal tribunals have prosecuted in-
dividuals for international crimes. Many of these tribunals are ad hoc institutions
that were created to address crimes committed at specific times and places, like the
International Criminal Tribunal for Rwanda. The international community is more
likely to create tribunals for more severe human rights and humanitarian violations,?
yet these tribunals are often hindered by powerful States.” The International Crimi-
nal Court (ICC) has broader jurisdiction to prosecute individuals connected to its
Member States. Some scholars argue that States join the ICC to credibly tie their

Emilie M Hafner-Burton, ‘Sticks and Stones: Naming and Shaming the Human Rights
Enforcement Problem’ (2008) 62(4) International Organization 689; Rochelle Terman
and Erik Voeten, “The Relational Politics of Shame: Evidence from the Universal Periodic
Review’ (2018) 13(1) Review of International Organizations 1.

Leslie Johns, “The Design of Enforcement: Collective Action and the Enforcement of In-
ternational Law’ (2019) 31(4) Journal of Theoretical Politics 543.

See Terman and Voeten (n 4).

See Hafner-Burton (n 4).

Christopher Rudolph, ‘Constructing an Atrocities Regime: The Politics of War Crimes
Tribunals’ (2001) 55(3) International Organization 150.

Gary Jonathan Bass, Stay the Hand of Justice: The Politics of War Crimes Tribunals (Princ-
eton University Press 2000).
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own hands and prevent atrocities, whereas others argue that States only join the ICC
when it imposes minimal costs."® Regardless of this debate, subsequent cooperation
with the ICC appears to be affected by a State’s level of democracy."!

Finally, domestic courts often prosecute international crimes. Since World War I,
many States have drafted domestic criminal laws that allow the prosecution of inter-
national crimes.'? This trend was amplified by the Rome Statute, which created the
ICC and provided detailed definitions of international crimes and modes of respon-
sibility. All members of the Rome Statute are required to implement these rules into
their domestic laws to enable domestic prosecutions, but States vary in whether and
how they write such laws."?

Domestic prosecutions often occur after political transitions, when new democracies
punish atrocities committed by prior autocratic governments."* Therefore, democ-
racy plays a primary role in punishing international crimes at the domestic level,
Human rights Non-Governmental Organizations (NGOs) also shape transitional
justice institutions,'* with some judicial systems allowing individuals and/or NGOs
to initiate private prosecutions against alleged criminals.'® However, transitional
justice is fundamentally an internal process, considering only crimes that occurred
within a State’s own territory.

In contrast, universal jurisdiction cases often appear to involve powerful States as-
serting authority over economically and politically weaker States."” Many govern-
ments argue that universal jurisdiction is biased against African officials and reflects
neo-imperialism by powerful States over their former colonies.”® Domestic political

10 Terrence L Chapman and Stephen Chaudoin, ‘Ratification Patterns and the International
Criminal Court’ (2013) 57(2) International Studies Quarterly 400; Beth A Simmons and
Allison Danner, ‘Credible Commitments and the International Criminal Court’ (2010)
64(2) International Organization 225.

11 Judith Kelley, ‘Who Keeps International Commitments and Why? The International
Criminal Court and Bilateral Nonsurrender Agreements’ (2007) 101(3) American Politi-
cal Science Review 573.

12 Mark S Berlin, Criminalizing Atrocity: The Global Spread of Criminal Laws against Interna-
tional Crimes (OUP 2020).

13 Some NGOs collect information about Rome Statute implementation, but such imple-
menting legislation often does not match Rome Statute requirements (see Ward N Ferdi-
nandusse, Direct Application of International Criminal Law in National Courts (Asser Press
2006)).

14 Ruti G Teitel, Transitional Justice (QUP 2000).

15 Kelebogile Zvobgo, ‘Demanding Truth: The Global Transitional Justice Network and the
Creation of Truth Commission’ (2020) 64(3) International Studies Quarterly 609.

16 Daniel M Brinks, The Judicial Response to Police Violence in Latin America (CUP 2008);
Verénica Michel and Kathryn Sikkink, ‘Human Rights Prosecutions and the Participation
Rights of Victims in Latin America’ (2013) 47(4) Law and Society Review 873.

17 Aisling O’Sullivan, Universal Jurisdiction in International Criminal Law: The Debate and
the Battle for Hegemony (Routledge 2017).

18 Julia Geneuss, ‘Fostering a Better Understanding of Universal Jurisdiction: A Comment

on the AU-EU Expert Report on the Principle of Universal Jurisdiction” (2009) 7(5) JIC]

945; Charles C Jalloh, “Universal Jurisdiction, Universal Prescription? A Preliminary As-

sessment of the African Union Perspective on Universal Jurisdiction’ (2010) 21(1) Crim
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ower can also affect universal jurisdiction cases. For example, Langer argues that
the political branches of government employ cost-benefit analysis when deciding
whether to prosecute.'® Greater executive power over judicial proceedings can in-
crease the influence of cost-benefit analysis. This argument is supported by evidence
that only low-cost defendants were brought to trial and that legislatures are more
likely to amend universal jurisdiction statutes when the costs of universal jurisdic-
tion formal proceedings and trials outweigh their political benefits.

Finally, universal jurisdiction prosecutions should be affected by government pref-
erences, as reflected in international legal commitments. Many scholars argue that
regime type affects whether States join and comply with human rights treaties.” Sim-
ilarly, support for international criminal tribunals may indicate that a government
supports transnational justice.

These trends in international and domestic justice have been enabled by elite trans-
national actors. A large literature documents how human rights advocates spread
norms across borders.” Similar dynamics are apparent in human rights enforce-
ment, with transnational advocates pressuring new democracies to punish prior le-
gal violations.” Finally, many legal scholars argue that transnational communities of
bureaucrats and judges can transmit new ideas into domestic legal systems.” How-
ever, these scholars have largely overlooked an important community of non-elite
transnational actors: migrants.

B. Migrants and Diasporas

Many social scientists have studied transnational communities, which are groups
of individuals that participate in activities across State borders. When individuals
migrate across borders, they can create long-term links between States. These links

L F 1; Martin Mennecke, “The African Union and Universal Jurisdiction’ in Charles Cher-
nor Jalloh and Ilias Bantekas (eds), The International Criminal Court and Africa (OUP
2017).

- Méximo Langer, ‘The Diplomacy of Universal Jurisdiction: The Political Branches and
the Transnational Prosecution of International Crimes’ (2011) 105(1) AJIL 1.

Oona A Hathaway, “‘Why Do Countries Commit to Human Rights Treaties?” (2007) 51(4)
Journal of Conflict Resolution 588; Beth Simmons, Mobilizing for Human Rights: Interna-
tional Law in Domestic Politics (CUP 2009).

Margaret E Keck and Kathryn Sikkink, Activists beyond Borders: Advocacy Networks in In-
ternational Politics (Cornell University Press 1998); Dongwook Kim, ‘International Non-
governmental Organizations and the Global Diffusion of National Human Rights Institu-
tions’ (2013) 67(3) International Organization 505; Simmons (n 20).

Ellen Lutz and Kathryn Sikkink, “The Justice Cascade: The Evolution and Impact of For-
eign Human Rights Trials in Latin America’ (2011) 2(1) Chi J Intl L 1; Kathryn Sikkink,
The Justice Cascade: How Human Rights Prosecutions are Changing World Politics (W W
Norton 2011).

Marie Slaughter, ‘Judicial Globalization’ (2000) 40(4) VA J Intl L 1103; Marie Slaughter,
‘Global Government Networks, Global Information Agencies, and Disaggregated Democ-
racy’ (2003) 24(4) Mich J Intl L 1041.
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can consist of economic, sociocultural, and political activities enabled by modern
technology.”

Throughout history, ethnic, national, and religious communities aided development
by trading goods across borders.” In the modern economy, migrants often cross
borders to gain and provide access to capital, consumers, suppliers, and income.®
Social networks based on ethnicity, nationality, and religion can enable such trust-
based activities.” In many developing States, migrants are an important source of
economic remittances.

Migrants also spread sociocultural ideas and practices across borders. For exam-
ple, sociologists have documented how migrants frequently encounter new ideas
and practices about childrearing, education, and gender roles when they arrive in
a receiving State.?® These ideas and practices are communicated back to family and
friends in the sending State, creating social remittances.?

Finally, migrants are often political actors in both the receiving and sending States.
Migrants are involved in civil society, unions, and, where eligible, vote in the elec-
tions in receiving States; although, ethnicity, nationality, and race affect levels of
participation.’® Migrants increasingly vote, contribute to political parties, and even
run for office in their sending State as well.’® Many sending and receiving States
encourage such transnational political activism using dual citizenship laws, which
allow migrants to participate in political life in multiple States.”? Additionally, migra-

24 Alejandro Portes, Luis Eduardo Guarnizo and Patricia Landolt, ‘The Study of Transna-
tionalism: Pitfalls and Promise of an Emergent Research Field” (1999) 22(2) Ethnic and
Racial Studies 217.

25 Avner Grief, ‘Contract Enforceability and Economic Institutions in Early Trade: The
Maghribi Traders’ Coalition’ (1993) 83(3) American Economic Review 525; Henri
Pirenne, Medieval Cities: Their Origins and the Revival of Trade (Princeton University
Press 1970).

26 David Leblang, ‘Familiarity Breeds Investment: Diaspora Networks and International In-
vestment’ (2010) 104(3) American Political Science Review 584,

27 TJennifer M Larson, ‘Networks of Conflict and Cooperation’ (2021} 24 Annual Review of
Political Science 89.

28 Peggy Levitt, The Transnational Villagers (UCP 2001) 73-124.

29 ibid 225.

30 Christina M Greer, Black Ethnics: Race, Immigration, and the Pursuit of the American
Dream (OUP 2013); Adrian D Pantoja, Ricardo Ramirez and Gary M Segura, ‘Citizens
by Choice, Voters by Necessity: Patterns in Political Mobilization by Naturalized Latinos’
(2001) 54(4) Political Research Quarterly 729.

31 Luis Eduardo Guarnizo, Alejandro Portes and William Haller, ‘Assimilation and Tran-
snationalism: Determinants of Transnational Political Action among Contemporary Mi-
grants’ (2003) 108(6) American Journal of Sociology 1211; Peggy Levitt and Rafael de la
Dehesa, ‘Transnational Migration and the Redefinition of the State: Variations and Expla-
nations’ (2003) 26(4) Ethnic and Racial Studies 587; Roger Waldinger, The Cross-Border
Connection: Immigrants, Emigrants, and Their Homelands (HUP 2015); Elizabeth Iams
Wellman, ‘Emigrant Inclusion in Home Country FElections: Theory and Evidence from
Sub-Saharan Africa’ (2021) 115(1) American Political Science Review 82.

32 Michael Jones-Correa, ‘Under Two Flags: Dual Nationality in Latin America and Its Con-
sequences for Naturalization in the United States’ (2001) 35(4) The International Mi-
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tion appears to influence foreign aid flows, suggesting that migrants influence po-
litical outcomes in both receiving and sending States.”® This influence can continue
for future generations who claim membership in a diaspora, even if they are not
migrants themselves.* In short, migrants create political remittances back to their
sending States.”

Our argument and evidence suggest that migrants play a complementary role that
has been largely overlooked by social scientists: migrants serve as agents for justice.
Economic, sociocultural, and political ties can allow migrants to use domestic courts
in the receiving State to punish severe international crimes that occurred in their
sending State. Simply put, universal jurisdiction cases serve as justice remittances be-
cause they allow migrants to use receiving State institutions to remedy international
crimes committed in the sending State.

C. Universal Jurisdiction as Transnational Justice

When States create and enforce domestic laws, they must establish their jurisdiction
over the behavior that they seek to regulate. States usually assert jurisdiction based
on territory, nationality, or systematic and important effects on their national inter-
ests.” However, sometimes a State will assert universal jurisdiction and consider cas-
es that do not have a tangible link between the regulated behavior and the enforcing
State when the alleged crime was committed. Under international law, States may as-
sert such universal jurisdiction to prosecute serious international crimes, including
crimes against humanity, genocide, torture, and war crimes.” Universal jurisdiction
isincluded in some international treaties, like the 1984 UN Convention Against Tor-
ture. States asserting universal jurisdiction may also rely on customary international
law, which is formed by the combination of State practice and acceptance of law.*

Universal jurisdiction is fundamentally a unilateral, domestic act.” States that assert
universal jurisdiction sometimes ask other States for assistance (in arresting defend-

gration Review 997; David Leblang, ‘Harnessing the Diaspora: Dual Citizenship, Migrant
Return Remittances’ (2017) 50(1) Comparative Political Studies 75.
Sarah Blodgett Bermeo and David Leblang, ‘Migration and Foreign Aid’ (2015) 69(3) In-
ternational Organization 627.
Yossi Shain, ‘Ethinc Diasporas and U.S. Foreign Policy’ (1994-1995) 109(5) Political Sci-
ence Quarterly 811.
Thomas Faist, ‘Migrants as Transnational Development Agents: An Inquiry into the
Newest Round of the Migration — Development Nexus’ (2008) 14(1) Population, Space
and Place 21; Nicola Piper, ‘Temporary Migration and Political Remittances: The Role of
Advocacy Networks in the Transnationalisation of Human Rights’ (2009) 8(2) European
Journal of East Asian Studies 215.
Leslie Johns, Politics and International Law: Making, Breaking, and Upholding Global Rules
(CUP 2022).
Maximo Langer, ‘The Archipelago and the Wheel: The Universal Jurisdiction and the In-
ternational Criminal Court Regimes” in Martha Minow, Cora True-Frost, and Alex Whit-
ing (eds), The First Global Prosecutor: Prowmise and Constraints (UMP 2015).
ibid.
Miximo Langer, ‘Universal Jurisdiction as Janus-Face: The Dual Nature of the German
International Criminal Code’ (2013) 11(4) JICJ 737.
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ants, collecting evidence, etc.) and may inquire about whether the territorial State has
exercised jurisdiction. But they do not ask for permission to prosecute. Therefore,
universal jurisdiction differs from international prosecutions, which are based on ex-
plicit international cooperation. For example, international tribunals for the former
Yugoslavia and Rwanda were both created by the UN Security Council, whereas the
ICC operates based on the Rome Statute, a treaty with broad membership.

States that prosecute universal jurisdiction cases vary dramatically in their domestic
laws. These differences make it extremely challenging to compare criminal cases
across different States. For example, formal investigations in common law jurisdic-
tions usually start with an arrest, grand jury indictment, or an information issued
after a preliminary hearing. In contrast, in civil law jurisdictions, investigating judges
or prosecutors often begin formal investigations before anyone is arrested or indict-
ed 4 In the US, the police may informally investigate a case for long periods provided
that they do not arrest an individual or the person is not indicted, whereas in other
States, like Argentina, prolonged informal police investigations are not allowed.

We overcome this difficulty by using the new data that significantly expand on
data published in Langer (2011)* and subsequently updated in Langer and Eason
(2019)* and in 2020-2021. Our universal jurisdiction data contain information on

every known criminal complaint (or case considered by public authorities on their

own motion) that involved the alleged commission of one or more of the four core
international crimes — crimes against humanity, genocide, torture, and war crimes ~
by physical individuals; was filed or initiated between 1957 and 2019; and fully or
partially relied on universal jurisdiction. The data thus do not include information
on civil lawsuits, which are another tool for enforcing human rights law.* They also
do not include criminal cases against corporations or other non-physical entities.
To create the original database, two research assistants independently found and
coded cases using judicial decisions; LEXIS-NEXIS and Westlaw; law journals; books
on universal jurisdiction and international criminal law; websites of the Center for
Constitutional Rights, the Center for Justice and Accountability, the European Cent-
er for Constitutional and Human Rights, the Hague Justice Portal, Human Rights
Watch, the International Center for Transitional Justice, the International Federa-
tion of Human Rights and TRIAL International; reports by Amnesty International,
Civitas Maxima, Human Rights Watch, and Redress; newspaper articles and other
media documents; and the Google search engine.

Our expanded data contain additional information about the multiple stages of
criminal proceedings. First, we measured INITIATION, which is the year in which a

40 Méximo Langer, ‘From Legal Transplants to Legal Translations’ (2004) 45(1) Harv IntlL
jL

41 ibid.

42 Langer (n19).

43 Méximo Langer and Mackenzie Eason, “The Quiet Expansion of Universal Jurisdiction’
(2019) 30(3) EJIL 779.

44 TLeslie Johns, ‘The Diverging Theory and Practice of International Law’ in William R
Thompson Encyclopedia of International Relations Theory (OUP 2018).
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universal jurisdiction case began. This requires a complaint filed by the alleged vic-
tim or on their behalf by an NGO or other groups or by State authorities by their own
motion. Second, we coded INVESTIGATION, which is the year (if any) in which the
receiving State took investigative measures or inquired about whether the territorial
State (or other jurisdiction) investigated or prosecuted the case. Third, we coded
FORMAL PROCEEDINGS, which is the year (if any) in which formal charges or
proceedings were brought by a prosecutor or judge. Fourth, we measured ARRESTS,
which is the year (if any) in which an arrest warrant was issued for the defendant by
the receiving State or the defendant was arrested. Finally, we coded TRIAL, which is
the year (if any) in which a criminal trial began.

Each of these variables comes with potential measurement error and bias. For exam-
ple, INITIATION is a broad measure that includes all allegations of crimes against
humanity, genocide, torture, and/or war crimes against an individual. This variable
almost certainly underestimates migrant demands because we only observe crimi-
nal complaints that are documented by the sources above. Additionally, it does not
distinguish between migrant demands for transnational justice and the receiving
State’s willingness to supply such justice because of variation across States in domes-
tic criminal procedures. For example, this measure includes complaints that may be
ignored or overlooked in some States. In contrast, we are extremely confident in our
measurement of trials, which are well documented and an under-inclusive measure
of transnational justice because it does not include situations in which a State may
genuinely want to assert universal jurisdiction but is constrained by limited forensic
evidence, witness intimidation, and difficulty arresting defendants who are still men-
tally and physically competent to face trial. None of these measures perfectly capture
demand and/or supply for transnational justice. But we believe that they collectively
capture the practice of universal jurisdiction, which is our substantive interest.

One empirical question is whether universal jurisdiction cases are aberrations or
common events. Figure 1 shows the number of universal jurisdiction cases plotted
over time using our INITIATION measure.” Universal jurisdiction cases are rare:
there are only 2,162 cases from 1957 to 2020. However, these cases are not isolated
or unique. They vary tremendously over time. After the first case in 1957, there were
no cases until the early 1980s. Cases then occurred relatively infrequently until the
early 1990s. Since then, there have been cases every year, and although these cases go
in waves, they seem to be increasing on average.

A second empirical question addresses which States assert universal jurisdiction. Ta-
ble 1 lists all prosecuting States by their total INITIATION count. It includes the
year of first initiation, the year of first trial (if any), and number of TRIALS (if any).
The top 20 States are mostly advanced industrial States. However, middle and lower
income States (like Argentina, Senegal, South Africa, and Turkey) have received uni-
versal jurisdiction complaints or had cases initiated by officials. Among advanced
economies, there are the Scandinavian States and Canada, which are often described
as strong human rights advocates, and States like Australia, the UK, and the US,

45 The Online Appendix includes plots of other case stages.
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which tend to oppose interventionist international law. Prosecuting States also
include many non-Buropean States, including States from Africa, Asia, and Latin
America. Although many prosecuting States are former colonial powers (such as
France, Germany, and Spain), others are former colonies (such as Argentina, Cana-
da, and Senegal). We also see that trials are much less common, but States that have
more initiations tend to have more trials.

A final empirical question is whether universal jurisdiction is driven exclusively by
Nazi prosecutions or used more broadly to punish serious crimes. Universal juris-
diction cases come from a variety of times and places. Many cases involve civil wars
with large-scale human rights abuses, like the Syrian Civil War, the Rwandan geno-
cide, and conflicts in the Democratic Republic of Congo. Cases also involve authori-
tarian repression. For example, Table 2 shows that Argentina has the fourth highest
number of defendants stemming from its Dirty War, defendants from China have
been the subject of several complaints, and complaints have been lodged against
defendants complicit in right-wing violence in El Salvador. Finally, some defendants
are nationals of powerful States that practice foreign intervention, like France, the
UK, and the US.

FIGURE 1. Universal Jurisdiction Initiations
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lli. Theory: How Migrants Promote Universal Jurisdiction

Our argument is driven by the strategic interactions of two groups. The first group
is migrants who are fleeing atrocities and violence in the sending State. Migrants
are diverse actors. Many migrants or their family members are themselves victims
of atrocities. Others are individuals who witnessed atrocities and were harmed eco-
nomically by violence. Finally, some may themselves be the perpetrators of atroci-
ties. These perpetrators can include individuals who are remorseful for their past
actions and individuals who are not.* For our argument, we assume that more mi-
grants support transnational justice (eg victims, witnesses, and remorseful perpetra-
tors) than oppose it.

The second group that is relevant to our argument is government officials of the
receiving State. Transnational justice usually involves diverse government officials
in the receiving State. Within the justice system, transnational justice requires the
cooperation of police officers, public prosecutors, and judges. Politicians also mat-
ter because transnational justice sometimes requires intervention by executives to
oversee law enforcement and/or by legislators to provide resources or revise criminal
codes. These officials can themselves vary in their resources and attitudes toward
transnational issues. Although some government officials may support transnational
justice on ideological grounds, others may oppose it.

For example, qualitative accounts of Spanish prosecutions highlight the diverse
viewpoints of government officials involved in prosecuting international crimes in
Argentina and Chile. Some judges — like Baltasar Garzén —~ were more inherently
supportive of transnational prosecutions than other judges—like Manuel Garcia
Castellén. Though these two Spanish judges were initially in charge of the Argen-
tine and Chilean investigations, respectively, only Garzén issued an arrest warrant
against Pinochet while he was still in London.¥ Among politicians, the United Left
party strongly favored transnational prosecutions, even becoming a private prosecu-
tor in the Argentine and Chilean investigations. In contrast, right-wing Prime Minis-
ter José Marfa Aznar was not inherently supportive of these investigations, although
he had incentives against interfering because Spanish popular opinion strongly sup-
ported these prosecutions.®

46 For example, Drazen Erdemovit, a Serbian soldier, confessed to reporters about partici-
pating in atrocities against Bosnian Muslims.

47 Roht-Arriaza (n 1) 33-35.

48 ibid 10~16,
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TABLE 1. Universal Jurisdiction Initiations across Prosecuting States

Prosecuting slate First initiation Total initiations First trial Total trials
Gemany 1993 853 1097 19
Spain 1096 362 2005 1
Canada 1985 219 1989 3
France 1993 188 2005 5
Sweden 1995 133 2010 10
United Kingdom 1988 104 1969 3
Argentina 2005 s 0
Belgium 1994 85 2001 9
Australia 1086 72 1993 1
Norway 2005 51 2008 2
Swilzertand 1995 36 1998 1
Austria 1994 30 1994 3
Turkey 2009 23 0
Netherlands 1994 19 2004 7
Denmark 1984 9 1994 1
Finland 2003 7 2008 IS
South Africa 2008 7 0
Chile 2016 3 0
Greace 2004 3 0
israel 1957 3 1961 2
Haly 2019 3 0
Senegal 2000 3 2015 1
icetand 2003 2 0
South Korea 2003 2 0
Armenia 2003 1 0
Bragzif 2017 1 0
Colombia 2017 1 0
Cyprus 2003 1 0
Hungary 2019 1 2019 1
trefand 2004 1 0
Luxembourg 1998 1 0
New Zealand 2006 1 0
Poland 2004 1 4
Russia 2004 1 ¢}
Tanzania 2004 1 0
United States 2000 1 0

When migrants and government officials pursue transnational justice, they face nu-
merous legal obstacles.” Although some States have incorporated terms like ‘crimes
against humanity’ and ‘war crimes’ into their domestic criminal law, other States
have not. Additionally, universal jurisdiction cases often target high-level military
and political officials. Under international criminal law, such individuals can be
responsible for crimes using concepts like ‘superior responsibility’. Yet not every
domestic legal system recognizes this mode of criminal responsibility. Next, while
some States have domestic legislation that explicitly allows universal jurisdiction
(like Germany), other States do not (like Chad). Finally, even within States that do
have universal jurisdiction legislation, many States place procedural or temporal
limits on these cases. These various legal obstacles mean that migrants and their law-
yers must devise complex strategies, like developing novel legal arguments, placing
public pressure on government officials to use resources on ‘tough’ cases, and even
lobbying legislators to revise laws that limit universal jurisdiction.

After migrants arrive in a receiving State, they have several ways of mobilizing for
transnational justice. The first (and most direct) path to transnational justice is to
report crimes to police and prosecutors in the receiving State and assist in investi-

49 Perdinandusse (n 13).
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gations.*® Human rights scholars have extensively documented how limited State
capacity can hinder human rights protections. These same arguments also apply
to universal jurisdiction prosecutions. Migrants have specialized knowledge that
is needed for a successful investigation, arrest, and trial, like knowledge of where
and how crimes were committed and which individuals were responsible for these
crimes. Additionally, migrants can use the various technologies — like airplane travel,
international phone service, video teleconferencing, and television broadcast — that
enable social remittances for new purposes.” Finally, the same cultural and social
connections that build trust in transnational economic exchanges may persuade vic-
tims and witnesses to confront criminal perpetrators.

TABLE 2. Umiversal Jurisdiction initiations across Defendani Mationalities
petendant nafionzlitiss Firstinitiation Tolal inftiztions First inal Tolal tnals
Syria 2013 487 215 . 14
Haz 1957 371 1961 3
Serbia 1993 257 1504 10
k] 1996 142 2005 1
Fozanda 1984 143 1959 25
China 2002 76 4
Israel 2001 76 i
United States 2003 78 3
i 2010 87 4
Wiorocoo 1898 &6 4
: 199 &1 2018 8
Tunisia 2001 43 20608 i
Turkey 2011 33 a
Maudania 1595 2 2005 H
£} Savador 2008 ] 4
Culbsa 1990 19 3
2013 17 a
1984 15 3
2001 12 i
2005 12 9
Uemocratic Republic of the Congo 1998 K} 2004 1
Gualemala 1595 3 3
: 2007 g 9
2003 3 2
2000 ¥ 2605 3
2001 5 3
2001 ] 3
2012 § 9
S lanka 2008 5 2019 i
Chiar 2000 4 2015 ]
Chie divoire 2001 4 b
Palesling 2001 4 3
1998 4 3
Cambodia 1999 3 g
Cenlral Afiican Republic 2001 3 2
Irdonesia 2003 3 il
Halta 2019 3 i
Wyanmar 2018 3 ]
a 2005 3 ]
Sawh Arabvia 2018 3 3
E@mﬁ 2019 2 a
rance 2002 2 2
fran 2000 2 4

50 Langer (n 37). This pathway is less likely for irregular migrants whose precarious legal |
status makes them reluctant to interact with the legal system. |

51. Wade M Cole, ‘Mind the Gap: State Capacity and the Implementation of Human Rights |
Treaties’ (2013) 69(2) International Organization 405; Yonatan Lupu, ‘Best Evidence: |

The Role of Information in Domestic Judicial Enforcement of International Human ‘

Rights Agreements’ (2013) 67(3) International Organization 469,

52 Levitt (n 28) 23.




United Kingdom 2005 2 3
Yenezuela 2003 2 ] .
Bahrain 215 1 9 %
Colomida 2005 1 b .
Etniopia 2008 1 017 1 .
Gangsa 2017 1 il .
Guinea 2018 1 ] .
india 2003 1 2 -
Lebanon 2601 i H] %
dadagascar 2012 1 3 ~
Hepal 2013 i 2815 1
Higena 2014 1 3
Somalia 2005 3 4
Sudan 1997 1 il
Suriname iz 1 ¢ .
indnsduats whe commined orimes on behall of the Nazi German regime %

Returning to the example of Spain, Argentine and Chilean migrants helped define
the legal strategy, provided evidence, and testified as witnesses. They also used their
local knowledge, personal travel, and communication technologies to help Spanish
authorities to collect testimony from individuals still living in Argentina and Chile.”
In particular, two Argentine migrants, economist Gregorio Adonis and labor lawyer
Carlos Slepoy, proposed strategies for the investigation and helped collect evidence.>

In some States, this process of reporting crimes and assisting in legal proceedings is
an explicit part of the immigration process for new arrivals. In Germany, a Syrian
perpetrator was tracked down by authorities through statements made by another
Syrian immigrant in an asylum application and was convicted in 2020 for war crimes
in Syria.” In Finland, two Iragi twins were tried for war crimes, and ultimately ac-
quitted, in a case that started based on information in their own asylum applica-
tion.’ In Norway, the police looked for 20 suspected war criminals from Syria, fol-
lowing tips from refugees and local immigration authorities.”

Second, one human rights activist noted, ‘A major challenge in any universal juris-
diction case is creating the necessary political will in the forum state’.*® Migrants can
help to generate such will by mobilizing public opinion in the receiving State. By in-
forming the public about crimes that occurred elsewhere, migrants can gain valuable
allies, particularly for interactions with politicians. Such tactics are likely to be most
effective in democracies, where public attitudes are influenced by appeals to interna-

53 Roht-Arriaza (n 1) 8-31.

54 ibid 8-10.

55 ‘Hochststrafe nach Massaker auf syrischer Miillkippe* Stuttgarter Nachrichten 813 January
2020) <Www‘stuttgarter-nachrichten,de/inhalt.terror—prozess—in—stuttgart—hoechststrafe—
nach-massaker-auf-syrischer-muellkippe.7453651e-8032-4b06-9d21-4 1c9f2¢7d6b2.
html> accessed 6 January 2023.

56 Langer and Eason (n 43).

57 Stine Jacobsen, ‘Norway Police Search for Syrian War Criminals among Asylum Seek-
ers’ Reuters (15 January 2016) <www.reuters.com/article/uk-europe-migrants-warcrimes-
norway/norway—police—search-for—syrian-war-criminals—among-asylum—seekers—
i{dUKKCNOUTI1EG> accessed 6 January 2023.

58 Reed Brody, Victims Bring a Dictator to Justice (Brot fiir die Welt, June 2017) 23.
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tional law.** As described above, migrants routinely participate in political activities
in receiving States. These activities include using the news media and protests to
highlight their grievances in receiving States.®® Many scholars have documented how
the cultural, political, and social practices of migrants can be viewed as threatening
in the sending State.®’ Transnational justice offers migrants a unique opportunity to
demand political change that is consistent with the receiving State’s political insti-
tutions and values: by advocating for transnational justice, migrants and diasporas
reinforce their public commitment to the institutions and values.*

For example, during and after the Rwandan genocide of 1994, many Rwandan mi-
grants — including victims, witnesses, and perpetrators — fled to Belgium. In July
1994, numerous Rwandan victims filed complaints with the Belgium police about
crimes committed by perpetrators who had also migrated to Belgium. When Belgian
authorities were reluctant to get involved, migrants and their lawyers organized pro-
tests and filed legal complaints against prominent Belgian politicians. These events
were widely reported in Belgian newspapers, raising public awareness and creating
pressure on the government to appoint an examining magistrate.*

Third, migrants also frequently meet directly with elite officials ~ including judges
and legislators ~ to persuade them to act. In democracies, migrants and diasporas
can often successfully pressure politicians to change policies, particularly when these
policies are unlikely to be observed and opposed by a majority of voters.** Migrants
frequently testify in bureaucratic and legislative hearings as experts on economic,
legal, and political conditions in the sending State.® Such lobbying and testimony
can be particularly effective when it is based on personal narratives about individual
experiences, which can only be provided by the victims and witnesses of interna-
tional crimes.®

For example, fearing that the public prosecutor would oppose the Argentine case in
Spain, two people in exile in Spain, including the grandmother of a baby who had
been kidnapped by the military, met with the Spanish chief prosecutor. Through
their personal narratives, they persuaded him to remain agnostic about the legal

59 Geoffrey P R Wallace, ‘International Law and Public Attitudes toward Torture: An Ex-
perimental Study’ (2013) 67(1) International Organization 105.

60 Shain (n 34).

61 Eva Ostergaard-Nielsen, Transnational Politics: The Case of Turks and Kurds in Germany
(Routledge 2003) 8.

62 See Yossi Shain, Marketing the American Creed Abroad: Diasporas in the U.S. and the
Homelands (CUP 1999) 51-91 for a description of how ethnic groups invoked US cultural
values to promote US support for independence in their homelands.

63 Human Rights Watch, ‘Leave None to Tell the Story: Genocide in Rwanda’ (1999) <www.
hrw.org/legacy/ reports/1999/rwanda> accessed 6 January 2023.

64 Benjamin G Bishin, Tyranny of the Minority: The Subconstituency Politics Theory of Repre-
sentation (Temple University Press 2009).

65 Shain (n 34).

66 Kyla Jo McEntire, Michele Leiby and Matthew Krain, ‘Human Rights Organizations as
Agents of Change: An Experimental Examination of Framing and Micromobilization’
(2015) 109(3) American Political Science Review 407.
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merits of the case.” Similarly, growing public concern over the Rwandan genocide
led Belgium legislators to amend their domestic laws in 1999 to allow Belgian courts
to have universal jurisdiction over genocide and crimes against humanity.® This le-
gal change facilitated the Belgian trial and conviction of four Rwandan citizens —in-
cluding two nuns, a government official, and a university professor — for complicity
in the Rwandan genocide.®

Finally, many States provide a fourth tactic for transnational justice: private pros-
ecutions. This power is mostly unknown in the United States, where only public
prosecutors can file charges and serve as the prosecuting party in criminal proceed-
ings. However, many other States allow private actors — including the alleged victim
of a crime, a private citizen, certain NGOs, or other organizations — to be a party
in the criminal process together with or instead of public prosecutors.” The pow-
ers of private prosecutors vary across States. But they may include the power to file
criminal charges, sue for civil damages in the criminal case, plead before the court,
present evidence, interrogate witnesses, appoint and present their own expert wit-
nesses, appeal, and move the case toward trial. Some scholars have highlighted how
private prosecutors push forward domestic human rights cases” and transnational
prosecutions of international crimes.” Others have underlined the link between pri-
vate prosecution and migration.”

T T

Private prosecutions have been important in many transnational cases by giving mi-
grants a way to file these cases and move them forward even when prosecutors and
judges are reluctant to do so. For instance, the Argentine Human Rights Associa-
tion of Madrid was a private prosecutor in Spain, ultimately leading to the arrest of
August Pinochet.™ In France, an NGO cofounded by a Rwandan immigrant and her
French husband has filed multiple complaints and become a civil party in criminal
proceedings against Rwandans living in France.”

Which migrants will use these tools? Like any political activity, advocating for trans-
national justice is costly. Individuals who advocate are therefore likely to have more
resources than individuals who do not. Although news broadcasts often emphasize

67 Roht-Arriaza (n 1) 14-15.

68 Linda M Keller, ‘Belgian Jury to Decide Case Concerning Rwandan Genocide’ (ASIL In-
sights, 25 May 2001) <www.asil.org/ insights/volume/6/issue/13/belgian-jury-decide-case-
concerning-rwandan-genocide> accessed 6 January 2023.

69 ‘Nuns Jailed for Genocide Role’ BBC News (8 June 2001) <http://news.bbc.co.uk/2/hi/
europe/1376692.stm> accessed 6 January 2023.

70 Méximo Langer and David Alan Sklansky, ‘Prosecutors and Democracy: Themes and
Counterthemes’ in Maximo Langer and David Alan Sklansky (eds), Prosecutors and De-
mocracy (CUP 2017) 333.

71 Brinks (n 16); Michel and Sikkink (n 16).

72 Langer (2011) (n 19).

73 Frédéric Mégret, ‘The “Elephant in the Room” in Debates about Universal Jurisdiction’
(2015) 6(1) Transnational Legal Theory 89.

74 Roht-Arriaza (n 1) 10. The Argentine and Chilean investigations both investigated Pinoc-
het.

75 <www.collectifpartiescivilesrwanda.fr/> accessed 6 January 2023.
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the poverty and despair of refugees who flee violence, many migrants who flee atroc-
ities are highly educated, well informed about the institutions and laws of their re-
ceiving State, and have economic resources.” Such individuals are often given work
visas and are labeled as economic migrants, yet they can still be victims and witnesses
of atrocities. Qualitative research shows that such migrants can become key actors in
building transnational political networks.”

Migrants are also more likely to engage in political activity if they arrive in the receiv-
ing States through legal processes that allow them to establish long-term residency.
In contrast, migrants who fear deportation or only intend to live in the receiving
State temporarily (as, for example, seasonal workers) are less likely to provide justice
remittances. Finally, migrants are mostly likely to advocate for transnational jus-
tice when they have been directly affected by atrocities. Many, but not all, of these
migrants may come into the State as Convention refugees or gain refugee status
through asylum proceedings. There may be a larger effect of refugees because these
individuals have more clearly been victims of international crimes. Further, as noted
above, the State has information about the international crimes perpetrated against
these individuals from the refugee status determination hearings. Nevertheless, we
expect that the desire for justice will, on average, diminish over time as victims die
and are replaced in the migrant stock measures by new individuals, who did not
experience the atrocities themselves.

Migrants are often assisted in all of these activities — reporting and assisting, mobiliz-
ing public opinion, persuading elite actors, and pursuing private prosecutions — by
activists and nongovernmental organizations in the receiving States. For example,
organizations like Amnesty International and Human Rights Watch provide impor-
tant expertise and resources to migrants who seek justice. Yet the migrants them-
selves are key actors with agency and importance in their own right.

Government officials must respond to migrant actions by making their own deci-
sions about whether to pursue a universal jurisdiction case. As shown in Figure 2,
the first step is the initiation of a case. Cases often begin when an alleged victim files
a complaint with local police in the receiving State. In some States, NGOs can bring
cases on behalf of a victim, independent of support from prosecutors, and/or gov-
ernment officials have authority to initiate a case. The second step is an investigation
by public authorities. Third, is the initiation of formal charges or proceedings by a
prosecutor or judge. Fourth is the issuance and execution of an arrest warrant. The
final step is a criminal trial. Bach of these steps is a distinct and ordered outcome
of a universal jurisdiction case. We believe that each of these steps cumulatively in-
creases the overall amount of transnational justice that a prosecuting State provides
to atrocity victims and the justice remittances that migrants may produce.

Four primary explanatory variables affect the outcomes in our theory. Our first —
and most important — explanatory variable is migrant stocks. This variable can have

76 Alisha C Holland and Margaret E Peters, ‘Explaining Migration Timing: Political Infor-
mation and Opportunities’ (2020) 74/3) International Organization 560.
77 @stergaard-Nielsen (n 61).
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both direct and indirect effects on transnational justice. For the direct effect, as more
migrants from a sending State arrive in the receiving State, more individuals are able
and willing to advocate for transnational justice. As more migrants take these costly
actions, government officials will receive more benefit from taking the various steps
in a universal jurisdiction case. Migrant stocks can also have an indirect effect on
government officials by reducing the cost of a universal jurisdiction case.” All else
equal, more victims and witnesses can generate more criminal charges against more
perpetrators and provide better and more compelling evidence for trials. Addition-
ally, government officials will find it easier to secure and execute arrest warrants
when more perpetrators are present on their territory.

FIGURE 2. Steps in a Universal Jurisdiction Case
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Careful readers will notice that we have not made any specific assumptions about
whether transnational justice provides private or public benefits for victims. We also
have not explicitly described any strategic interactions among migrants about who
exactly should invest their time and effort in securing transnational justice. Perhaps
activism is hindered if successful cases provide public benefits, rather than private
benefits. Although large groups of actors are hindered by collective action problems,
they are also helped by expanded opportunities for individual action and an increase
in the collective benefit from prosecutions.” To ensure that our account of transna-
tional justice is not derailed by a collective action problem, we constructed numer-

78 We thank Francesca Parente for suggesting this point.
79 Johns (n 5).

106



ey

Migration and the Demand for Transnational Justice

ous formal models of these strategic processes.® These formal models show that our
explanatory variables clearly and consistently shape outcomes across many differ-
ent assumptions about the nature of private versus public benefits. Overall, political
pressure by migrants generates our first empirical hypothesis:

Hypothesis 1 (H1): Higher migrant stocks from the sending State in the receiving
State will yield more transnational justice.

Our second explanatory variable is the level of atrocities in the sending State. Once
again, this variable can have both direct and indirect effects. When atrocities are larg-
er in number and/or more severe, more migrants are likely to be more motivated to
demand transnational justice. We also expect that more numerous and severe atroci-
ties will make government officials more sympathetic to the demands of migrants.
Activists and NGOs are well aware of this effect and often ask victims and witnesses
to share their experiences privately with government officials to persuade them to
act.®! Atrocities can indirectly affect transnational justice by increasing migrant flows
from the sending State, thereby reinforcing the effect in H1. Overall, we expect that

Hypothesis 2 (H2): A higher magnitude of atrocities in the sending State will yield
more transnational justice.

Our third explanatory variable is the responsiveness of the government in the receiv-
ing State. This concept includes a government’s views on human rights and inter-
nationalism, which affect its willingness to prosecute universal jurisdiction cases. It
also includes a government’s overall responsiveness to public pressure of any kind.
Therefore, responsiveness can be measured by the government-specific measures of
ideology and State-specific measures of public accountability. We expect that more
responsive governments are more likely to provide justice, which should make mi-
grants more likely to demand it. These reinforcing effects yield our third hypotheses:

Hypothesis 3 (FH3): A higher level of responsiveness in the receiving State will yield
more transnational justice.

Finally, we expect that prosecution costs will influence government officials. Many
different factors can influence this cost. Poorer States are likely to have less capacity
and fewer resources to investigate and prosecute crimes. Similarly, prosecutors are
likely to find it more difficult to pursue a State’s first universal jurisdiction because
such cases require them to form novel legal arguments before sceptical judges. We
believe that migrants who anticipate this concern are likely to invest less time and
effort to secure justice, thereby lowering the likelihood of justice even further. This
yields our final hypothesis:

Hypothesis 4 (H4): A higher prosecution cost in the receiving State will yield less
transnational justice.

80 These formal models are included in the replication materials at https://doi.org/10.7910/
DVN/PATI3W.
81 Roht-Arriaza (n 1).
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We expect that all four of our hypotheses will hold across all stages of a universal
jurisdiction case. Yet we acknowledge that the magnitude and significance of these
effects can vary at different stages in a legal proceeding. For example, migrants will
probably have a greater influence during the initiation of case, when they have the
most agency. We expect that migrant stocks will continue to be a positive force dur-
ing subsequent stages of a case. That is, we don’t expect that larger migrant stocks
will ever decrease the likelihood that a case progresses. Nonetheless, it may be more
difficult to observe these effects in statistical analyses for later stages of prosecutions,
especially because these outcomes are rarer and thus generate more uncertainty in
statistical analysis.

IV. Data and Methods: Analysing the Effect of Migrants
on Universal Jurisdiction

We now turn to our statistical tests of how migration, atrocities, responsiveness, and
costs affect the likelihood that a State will take up a case under universal jurisdiction.
We use a directed dyad model to understand when a State takes up a case involving
defendants from another State.*

A. Data
1. Ouicome Measure

Our outcome variable is universal jurisdiction prosecutions. These data include vari-
ables for both the receiving State (which pursued the prosecution) and the sending
State (which is the home State of the defendant). Although we are able to identify
the defendant’s nationality for most cases (68%), some universal jurisdiction cases
provide insufficient information to precisely identify the sending State. For example,
many prosecutions for crimes under the Nazi regime involved defendants who came
from States like Ukraine and Belarus rather than Germany. Similarly, many prosecu-
tions against ISIS members potentially include individuals who were born outside of
Syria and Iraq. Finally, for crimes during the dissolution of Yugoslavia, it is often dif-
ficult to identify the defendant’s nationality. We deal with this challenge in two ways.
First, in our most expansive dataset, we assign these cases to the major perpetrator
State, thus assigning Nazi cases to Germany, Yugoslav cases to Serbia, and ISIS cases
to Syria. We call this the ‘All’ dataset in our tables. Second, in our most conservative
dataset, we drop all instances in which we do not know the subject nationality. We
call this the ‘No Doe’ dataset. All of our models are estimated separately on both
datasets to ensure that our results are robust.

Our main analysis uses the dyadic measure of cases, which measures how many uni-
versal jurisdiction complaints a receiving State considered against a defendant from
the sending State in a given year. All directed dyads in the world system are included
in this analysis. Each State that is a member of the United Nations or has a popula-
tion of at least 500,000 and receives diplomatic missions from two States is included

82 All replication materials can be found at https://doi.org/10.7910/DVN/PATI3W.
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in the dataset. Directed dyads consist of each pair of States as both the receiving
State and the sending State; for example, Spain (receiving State)-Argentina (sending
State) 1993 and Argentina (receiving State)-Spain (sending State) 1993 are included
as two separate observations. Cases only appear in the data for the year in which
they are initiated. We use this variable in two different ways. First, the variable ANY
INITIATION measures whether the receiving State considered any complaint
against defendants from the sending State in a given year. This measure takes a 1 if
there was an initiation of one or more cases by a receiving State against a defendant
in a given year and 0 if no cases were brought.

Second, the variable FIRST INITIATION examines the first time the receiving State
considers a complaint under universal jurisdiction. This variable takes a 1 in the first
year that the receiving State initiates a case against a sending State. We begin by us-
ing the same dyadic data that we use to construct the ANY INITIATION variable.
However, once States have initiated their first case, they cannot have another ‘first
case’, so they are dropped from the dataset. For example, Austria initiated its first
case in 1994, For all years prior to and including 1994, all dyads between Austria and
all potential sending States are included. All dyads with Austria as the receiving State
are dropped from 1995 onward. This data strategy allows us to examine only the first
instance of a universal jurisdiction initiation. This test helps relieve some concerns
about reverse causation: given that this is the first initiation, migrants are not mov-
ing because the receiving State has heard past universal jurisdiction cases.

We also examine later stages of the process — INVESTIGATION, FORMAL PRO-
CEEDINGS, ARREST, and TRIAL - as described above. For each of these stages, we
examine whether there are ANY of these escalations in the dyad-year and, similar to
above, the FIRST (STEP), which is the first time that the receiving State takes one of
these actions.

2. Explanatory Variables

Our main explanatory variable is MIGRANT STOCK, which is a dyadic measure
of the total number of individuals from the sending State that are residing in the
receiving State for 1960 through 2017.% The data provide the migrant stock for each
pair of States every 10 years from 1960 to 2010 and for 2013 and 2017. Because these
data are reported at three-year, four-year, and ten-year intervals, we linearly interpo-
late the data.® The data come from each State’s census data, and include temporary
and permanent migrants, those who came as voluntary and forced migrants, and

83 The data come from several World Bank sources: the Bilateral Migration Database,
1960-2000 (Caglar Ozden and others, ‘Where on Earth is Everybody? The Evolution
of Global Bilateral Migration 1960-2000° (2011) 25(1) The World Bank Economic Re-
view 12), the Bilateral Migration Matrix 2010, the Bilateral Migration Matrix 2013, and
the Bilateral Migration Matrix 2017 (The World Bank 2021).

84 Data were originally collected by Michael K Miller and Margaret E Peters, ‘Emigration
and Political Contestation’ (2022) 66(1) International Studies Quarterly. We log all mi-
gration data due to the right-skew of the data.
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those who came through regular and irregular channels. We expect by H1 that larger
MIGRANT STOCK will correspond to an increase in prosecutions.

Our second main explanatory concept is atrocities in the sending State, which gen-
erate demand for prosecutions. We measure this in two ways. First, we include the
variable PTS (SS), the political terror score for the sending State.*” The score ranges
from 1 (States under secure rule of law) to 5 (States where leaders routinely murder,
disappear, and torture the general population). Due to data coverage, this variable
is only available starting in 1976; our regressions thus cover 1976-2017. This covers
most of the universal jurisdiction cases; our results are robust to dropping this vari-
able.

Second, we include a measure of the sending State’s regime type. Because the PTS
variable is based on State Department reports, there may be undercounting of hu-
man rights violations, as States may try to hide these violations. We think that hu-
man rights violations are both more likely and less likely to be reported in autocra-
cies. We use the coding of regime type from Polity.* The variable DEMOCRACY
(SS) has higher values when the sending State is more democratic. We expect that
higher values of this variable will correspond to fewer atrocities in the sending State
and that higher DEMOCRACY (SS) will decrease the likelihood of a prosecution.

We expect there to be a delay between the period in which an atrocity occurs and
the actual filing of a universal jurisdiction case. In addition, we want to account for
conflicts and human rights abuses that may go on over a longer period. In our main
analysis, we use the average value of both of these variables over the last 10 years.

Our third explanatory concept is government responsiveness in the receiving State,
which affects the extent to which government preferences are affected by public
pressure from migrants. We examine two types of responsiveness: political respon-
siveness and legal responsiveness. Our first measure of political responsiveness is the
recipient State’s regime type using Polity.”” The variable DEMOCRACY (RS) has
higher values when the receiving State is more democratic. We expect that a more
democratic government should be more responsive to the concerns of individual
residents, including migrants. Additionally (or alternatively), democracies maybe
more likely to be concerned about reputation costs of not pursuing a case.

85 Mark Gibney and others, ‘Political Terror Scale 1976-2019° (Human Rights Watch, 2020)
<www.politicalterrorscale.org> accessed 9 January 2022.

86 Monty G Marshall, Ted Robert Gurr and Keith Jaggers, Polity IV Project: Political Re-
gime Characteristics and Transitions, 1800-2015 [computer file]. Version 2016 <p4v2016
and p4v2016d>. Center for Systemic Peace [distributor] <www.systemicpeace.org> ac-
cessed 9 January 2023.

87 ibid.
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Second, we include a measure of the recipient State’s population from Heston, Sum-
mers, and Aten.® We believe that higher values of POPULATION (RS) will make a
government less responsive to the concerns of a given set of migrants.*

Third, we include the left-right orientation of the receiving State because we expect
that left parties are more likely to support both human rights and internationalism
and thus should be more likely to prosecute universal jurisdiction cases. Specifically,
we include a measure of the partisanship of the executive because prosecutions often
fall under the executive branch of government. The variables on partisanship comes
from Scartascini, Cruz, and Keefer.”® We include an indicator for CENTER (RS) and
LEFT (RS) governments; Right governments are the excluded category.

Our final measure of political responsiveness is whether the recipient State has rati-
fied the Rome Statute, which created the International Criminal Court. The vari-
able ROME STATUTE (RS) is coded as 1 for years in which the receiving State is a
member of the treaty and 0 otherwise. States that are members of this treaty have
an international legal obligation to give full effect to the treaty by implementing it
into their domestic legislation. This implementation includes defining international
crimes in their domestic criminal code and may include giving universal jurisdiction
to the State’s laws and courts. Membership in the Rome Statute signals that a State
is willing, at least in the abstract, to be responsive to these cases. Therefore, ratifying
this treaty should increase the likelihood that crimes against humanity, genocide,
torture, and war crimes are defined as crimes under domestic law and that domestic
courts have universal jurisdiction over them, thereby enabling universal jurisdiction
prosecutions.’!

We include two measures of legal responsiveness: PRIVATE PROSECUTIONS
and BRITISH LEGAL ORIGIN. PRIVATE PROSECUTIONS, coded by Michel and
Sikkink,*? is a measure of whether an individual or organization can be a party in the
criminal process and, as such, open an investigation and formal proceedings, plead
before the judge, request the production of evidence, interrogate witnesses and ap-
point its own expert witnesses, appeal judicial decisions, etc. States that have private
prosecution should be more responsive to universal jurisdiction cases because al-
leged victims and NGOs have more legal tools to press charges and to move these
proceedings forward toward trial.® In contrast, we would expect British Legal Ori-
gin to be associated with fewer universal jurisdiction cases because in British Legal
Origin systems the decision on whether a case should be opened or move forward

88 Alan Heston, Robert Summers and Bettina Atten, Penn World Table [computer file].
Version 7.0. <pwt.econ.upenn. edu>.

89 Population is logged due to right-skew of the data.

90 Carlos Scartascini, Cesi Cruz and Philip Keefer, The Database of Political Institutions
[computer file]. Inter-American Development Bank [distributor] <https://publications.
iadb.org/en/database-political-institutions-2017-dpi2017> accessed 9 January 2022,

91 Ratification may also indicate government responsiveness and a commitment to advance
international justice, as it shows that at least some past government thought that respect-
ing human rights is important.

92 Michel and Sikkink (n 16).

93 Langer (n 19).
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to trial is typically exclusively made by public prosecutors that may be affiliated with
the Executive Branch and thus be more responsive to the costs that universal juris-
diction prosecutions may entail.”*

Our final explanatory concept is the cost of prosecutions for the receiving State. First,
we examine whether the receiving State’s wealth affects prosecutions. We expect that
the variable GDPPC (RS) (logged; from World Bank 2015) will correspond to more
State capacity to investigate and prosecute crimes. This capacity should lower the
relative cost of prosecution for the receiving State.

Next, we include a measure for whether the receiving State is an OECD member,
OECD (RS). Such States are both democratic and highly industrialized, suggesting
that they have the resources to conduct universal jurisdiction prosecutions.

We then control for whether the receiving State has had a prior initiation or success-
ful prosecution of a universal jurisdiction case. The variable PRIOR INITIATION
(RS) is coded as a 1 for all years after the first initiation of a case from any State in
a receiving State. The prior initiation could lead to learning and make the next case
easier. PRIOR SUCCESS (RS) is coded as 1 for all years in which the receiving State
has previously held a universal jurisdiction trial and the domestic court found the
defendant guilty. Such a successful prosecution demonstrates to victims (and to us

as researchers) that the recipient State’s domestic laws are amenable to claims of -

universal jurisdiction. Additionally, a Prior Successful Prosecution creates judicial
precedent in States with common law system and enables officials to learn how these
cases should be prosecuted and tried,” lowering the cost of future prosecutions.”

Finally, we include some dyadic measures that may make the receiving State less like-
ly to want to prosecute someone from the sending State or give the sending State the
power to use diplomatic measures to stop a prosecution.” We include two measures
of economic power: the sending State’s wealth, which is the variable GDPPC (SS)
(logged; from World Bank 2015) and TRADE, which is the percentage that dyadic
trade makes up of the total trade of the receiving State. We also include measures
of military power: an indicator for ALLIANCE between the receiving and sending
States® and major power status with an indicator variable for MAJOR POWER (RS)
and MAJOR POWER (SS) States, which equals 1 if the receiving or sending State, re-
spectively, is one of the permanent five members of the UN Security Council or, after
1991, Germany or Japan. Finally, we also include an indicator variable for SHARED
LANGUAGE between the sending and receiving State, as this likely reduces the cost
of collecting evidence and interviewing witnesses.”

94 ibid.

95 Langer and Eason (n 43).

96 Both of these variables are dropped when we examine the first initiation.

97 Langer (n 19).

98 Correlates of War Project. 2013. Formal Interstate Alliance Dataset [computer file]. Ver-
sion 4.1. <www.correlatesofwar.org>.

99 Jacques Melitz and Farid Toubal, ‘Native Language, Spoken Language, Translation and
Trade’ (2014) 83(2) Journal of International Economics 351,
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We include numerous control variables in our analysis. We include a measure of
how strong the NGO network is in the receiving State. Larger, more vibrant NGO
networks should make it easier for migrants to connect with NGOs that can help
them bring their case. The variable NGOs (RS) measures the number of NGOs that
are headquartered in the receiving State coded from Smith, Wiest, and Hughes.!® For
the sending State, we include a measure of whether international prosecutions are
occurring during a given year. The variable INTERNATIONAL PROSECUTIONS
(SS) is coded as 1 for years in which individuals from the sending State are either
under investigation by the ICC or subject to the jurisdiction of an international or
mixed criminal tribunal.!®! We are agnostic about the expected effect of this variable.
Although international prosecutions may encourage receiving States to respond to
migrant demands for justice, they may also result in the transfer of defendants to
international tribunals.’® We also include a measure of whether there has been an
amnesty in the sending State in the past. The variable AMNESTY (SS), coded from
Bell and Badanjak,'® takes a value 1 if there has been an amnesty and zero otherwise.
Migrants might be more likely to seek justice in another State if they cannot get jus-
tice at home due to an amnesty.

As dyadic-level controls, we include FORMER COLONY (DYAD), which is an in-
dicator variable that equals 1 if the sender-receiver State pair had a prior colonial
relationship, as former colonies tend to send many migrants to the former colo-
nial power. FORMER COLONY (ANY) measures whether the sending State was a
colony in any empire. We also include DISTANCE from Gleditsch and Ward'* and
SHARED BORDERS from Correlates of War Project,'® as both migration and atten-
tion to crimes abroad may decrease with distance. We also include a variable for the
COLD WAR and the WAR ON TERROR as these periods may affect the likelihood
of universal jurisdiction cases, with fewer cases during the Cold War and more dur-
ing the war on terror.

100 Jackie Smith, Dawn Wiest and Melanie Hughes, ‘Transnational Social Movement Or-

ganization Dataset [computer file]’ (2020) Inter-University Consortium for Political and
Social Research [distributor] (26 July 2012) <https://doi.org/10.3886/ ICPSR33863.v1>.

101 These include tribunals for the former Yugoslavia, Rwanda, Sierra Leone, Cambodia,
and Lebanon, and the Extraordinary African Chambers.

102 See William A Schabas, ‘National Courts Finally Begin to Prosecute Genocide, the Crime
of Crimes’ (2003) 1(1) JICJ 39 for examples of both possibilities

103 Christine Bell and Sanja Badanjak, ‘Introducing PA-X: A New Peace Agreement Data-
base and Dataset’ (2019) 56(3) Journal of Peace and Research 452.

104 Kristian S Gleditsch and Michael D Ward, ‘Measuring Space: A Minimum-Distance Da-
tabase and Applications to International Studies’ (2001) 38/6) Journal of Peace and Re-
search 739.

105 Correlates of War Project. 2007. Direct Contiguity Data, 1816-2006 [computer file].
Version 3.1. <www.correlatesofwar.org>.
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FIGURE 3. Effect of Migration on initiation when Sequentially Adding Control Variables T
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B. Estimation

We test our hypotheses in four different ways. For the all models, we run an ordinary
least squares regression of the dependent variable on our variables of interest, as it
requires fewer assumptions about the data and is easier to interpret. For the models
on the first case in the receiving State, we capture ‘onset’ of universal jurisdiction
within a dyad by dropping observations for the years after the first case, similar to
the conflict literature,'®s We also include measures of years since 1957 (the start of
the dataset), years since squared, and years since cubed. These variables correct for
temporal dependence between observations in dyads, as suggested by Carter and Si-
gnorino.'” The data are still dyadic data, with all dyadic variables applying to a single
sending State, but we drop all dyads-year observations after the first case. All models
were run with robust standard errors clustered by dyad to account for dependence
within dyads.

106 Nathaniel Beck, Jonathan N Katz and Richard Tucker, ‘Taking Time Seriously: Time-
Series-Cross-Section Analysis with a Binary Dependant Variable’ (1998) 42(4) American
Journal of Political Science 1260.

107 David B Carter and Curtis S Signorino, ‘Back to the Future: Modeling Time Dependence
in Binary Data’ (2010) 18(3) Political Analysis 271.
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V. Results: Migrants Promote Universal Jurisdiction Cases
A. Main Results

We begin by testing our hypotheses on whether there is any initiation of a case in
a given year and on the first initiation of a case in a receiving State. Figure 3 dis-
plays the coefficient on migrant stocks from regressions that sequentially add control
variables. The first coefficient is simply the bivariate correlation between universal
jurisdiction initiations and MIGRANT STOCK, the second includes dyad and year
fixed effects;'® the third removes the dyad and year fixed effects to allow us to add
controls beginning with our variables measuring atrocities in the sending State; and
subsequent models add in our variables for responsiveness, costs, and additional
controls. Figure 3 shows that while the coefficient size changes — because we are in-
cluding variables that are correlated with both migrant stocks and universal jurisdic-
tion cases — it is always highly statistically significant.

Figure 4 displays the marginal effect of migrant stocks on whether there is an initia~
tion in a dyad-year and on the first initiation in the receiving State from the regres-
sion models that include all the controls and the Doe cases. Universal jurisdiction
cases are quite rare: between 1960 and 2007 (where we have full data coverage) there
are only 84 dyad-years or about 0.05% of cases in which there is at least one universal
jurisdiction case and only 0.01% of cases in which the receiving State first consid-
ers a universal jurisdiction case. As we can see in the graphs, MIGRANT STOCK
has a substantively important effect: going from the 25th percentile (no immigrants
from the sending State to the receiving State) to the 75th percentile (about 300 im-
migrants) leads to an increase in the probability of any case from statistically 0 (95%
confidence interval of -0.0003 to 0.0004) to 0.0008 (95% confidence interval of
0.0006 to 0.001) and for first case in the receiving State leads to an increase in prob-
ability from 0 (95% confidence interval of —0:0002 to 0.00003) to 0.0002 (confidence
interval of 0.0005 to 0.0004).

FIGURE 4. Marginal Effect of Migration on Any bemanon and FirsT nmation
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108 Estimated with GLS rather than OLS for efficiency.
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Table 3 shows the results of the regressions from the models that include all the
variables and allows us to examine our additional hypotheses. We find support that
the level of atrocities in the sending State increases the likelihood of a universal ju-
risdiction case (H2), just as atrocities can affect the creation and use of international
criminal tribunals.'® Sending States that were less democratic or experienced more

109 Rudolph (n 8).
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political terror in the prior 10 years are more likely to have universal jurisdiction
cases against their nationals. The coefficients on PTS (SS) and DEMOCRACY (SS)
are not always statistically significant at conventional levels for a sending State’s first
initiation, but they do have the hypothesized sign.

Next, we find some support for the responsiveness hypothesis (H3). There is not
strong evidence that a receiving State’s level of democracy or government ideology
matter. The vast majority of universal jurisdiction cases have occurred in democ-
racies, vet democratic States are less likely to initiate a universal jurisdiction case
once we control for other factors.!! Similarly, left and right governments are about
equally likely to pursue these cases. These findings challenge prior arguments made
about the general role of democracy and ideology in promoting support for domes-
tic and international justice.'!!

In contrast, we find smaller States, States with non-British legal origin, and States
that allow private prosecutions are more likely to have universal jurisdiction cases.
These findings reinforce the arguments of prior scholars who focus on the details of
domestic legal systems within democracies.!’* We additionally find that States that
have ratified the Rome Statute also are more likely to initiate a case. Although rati-
fication can indicate general societal support for international human rights, it can
also result in the removal of some of the domestic legal obstacles to universal juris-
diction. Our evidence suggests that Rome Statute ratification can have important
externalities on other States, an effect that has been largely overlooked by scholars
who focus on the domestic political determinants of ratification.'

We also find support for the idea that the cost of pursuing these cases matters (H4),
although not necessarily for the first case. These results reinforce prior research.'"
Prior cases increase the likelihood of future cases, suggesting that actors learn about
effective activism over time. SHARED LANGUAGE also increases the likelihood of
a case initiation, likely because it is easier to gather evidence in the same language.
In contrast, receiving States are unlikely to receive cases against a defendant from a
military ally or a MAJOR POWER (SS), but they do target wealthier States (higher
GDPPC [SS]).1% Finally, GDP per capita of the receiving State, the major power and
OECD status of the receiving State, and trade relationships seem to have no effect.

In terms of control variables, we find some surprising results. First, we find that
larger numbers of NGOs headquartered in the receiving State increase the likelihood
of having any initiation, but not the first initiation."® This finding adds nuance to

110 We have also used the Charles Boix, Michael Miller and Sebastian Rosato, ‘A Complete
Data Set of Political Regimes, 1800-2007" (2013) 46 (12) Comparative Political Studies
1523 dichotomous democracy measure and find similar results.

111 Kelley (n 11); Teitel (n 14).

112 Brinks (n 16); Michel and Sikkink (n 16).

113 Chapman and Chaudoin (n 10); Simmons and Danner (n 10).

114 Bass {(n 9); O’Sullivan (n 17); Terman and Voeten (n 4).

115 In the Online Appendix, we show that the ratio of CINC scores has no effect.

116 In the Online Appendix, we show that the interaction of migrant stock and NGOs has no
statistically significant effect.
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the broader literature on the role of NGOs in promoting domestic and transitional
justice.!” Second, having an AMNESTY law in the sending State lowers the likeli-
hood of universal jurisdiction cases, perhaps because amnesty signals broad support
for moving beyond past conflicts. Third, sending States from farther away are more
likely to see a case brought against one of their citizens, perhaps reflecting that these
cases are generally brought by a Global North State against the citizen of a State in
the Global South.

Other variables that have been hypothesized to have an effect seem to have no effect,
INTERNATIONAL PROSECUTIONS (SS) do not affect universal jurisdiction cases,
Neither do indicator variables for the COLD WAR or the WAR ON TERROR. Final-
ly, former colonies of the receiving State are not more likely to have a case brought
against one of their citizens and former colonies in general are less likely to have a
case brought against one of their citizens. These findings challenge the claims made
by some States that universal jurisdiction cases reflect neo-imperialism over former
colonies.!'® We speculate that our findings on colonialism may be affected by two
factors. First, many migrants move from former colonies to their former metropole.
Thus any possible appearance of neo-imperialism may be the result of omitted vari-
able bias that we have now corrected. Second, receiving States may be unwilling to
hear universal jurisdiction cases against defendants from their former colonies to
avoid the appearance of neo-imperialism.

B. Robustness Checks

How robust are our findings? Recall that our main analysis uses case initiations as
the dependent variable. Yet many cases proceed from initiations through investi-
gations and formal proceedings all the way to trials. We replicate Models 1 and 3
from Table 3 but change the dependent variable from INITTATION to one of the
later steps of a case. We also created new variables (called PROPORTION OF ...) to
capture the proportion of cases that move to the next stage in a given year. For this
variable, we calculate the number of cases that are still ‘open’ in each year (meaning
cases that have not yet gone to trial) and ask what proportion of these cases have
moved to the next step. For example, suppose that a State opened one case in 2005
that went to trial in 2010 and opened another case in 2007 that went to trial in 2011.
Then the PROPORTION OF TRIALS variable for this State would be 0 for the years
2005-2009, 0.5 in 2010, and 1 in 2011.""> We also replicate these models with refugee
stocks instead of migrant stocks.'

117 Keck and Sikkink (n 21); Kim (n 21); Lutz and Sikkink (n 22); Sikkink (n 22); Simmons
(n 20); Zvobgo (n 15).

118 Geneuss (n 18); Jalioh (n 18); Mennecke (n 18).

119 We thank an anonymous reviewer for suggesting this measurement.

120 See the Online Appendix for details on refugee stocks.
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FIGURE 5 Effect of Migration on Alternative Measures of Universal Jurisdiclion Cases
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Figure 5 displays the coefficients on migrant stocks for each of these variables.'?' For
each measure, a marker represents the point estimate, and the thin (thick) bars rep-
resent the 95% (90%) confidence interval. Each panel includes a dotted vertical line
at 0. So, coefficients whose confidence interval does not cross the 0 line are statisti-
cally significant at conventional levels. Panels (a)~(c) collectively suggest that mi-
grants help to drive the escalation of cases. As shown by Panels (a) and (b), the effect
of migrants appears to be strongest and most robust for explaining the initiation of

121 See the Online Appendix for full regression results.
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universal jurisdiction cases. Across later stages, the coefficients for migrant stocks are
mostly positive for both the ANY ACTION and FIRST ACTION variables, although
they are often not statistically significant at the 90% or 95% confidence level. Panel
(c) shows similar results for most of the PROPORTION variables. Panels (d)~(f) of
Figure 5 collectively suggest that refugees can play a particularly important role in
pushing universal jurisdiction cases forward. The coefficients on refugees are always
positive and often significant at least at the 90% confidence level for the later stages
in a case. Refugees are, by definition, persecuted by their home State and likely are
the victims of crimes that could be prosecuted under a universal jurisdiction statute,
Thus, the greater number of victims in the State may help push the case along.

The evidence in Figure 5 suggests that migrants have the most agency when initiat-
ing a case. During later stages, migrants rely more on public authorities to conduct
investigations, open formal proceedings, issue arrest warrants, and conduct trials,
Additionally, there is usually more chance involved in when and whether later stages
of a case occur. For example, a perpetrator’s identity may be unknown or he may be
impossible to locate and extradite, thereby hindering an arrest and trial. Thus, we are
not surprised that the magnitude of the effects of migrant stocks appear to decrease
in size as a case progresses and that the confidence intervals become wider.

Our Online Appendix contains many other robustness checks.' First, we use 10 al-
ternative measures of migration. We estimate the separate effect of each migration
variable on the ANY and FIRST INITIATION variables, both without and with the
full set of control variables. This yielded 40 separate models. Overall, the effect of
migration is almost always positive and significant at conventional levels.

Recall that our main analysis uses 10-year averages of democracy and atrocities
in the sending State. These averages represent delays between the period in which
atrocities occurred and the time at which migrants complained to the receiving State,
as well as the duration of atrocities. We estimated our results using alternative lag
structures, calculating the average values of democracy and atrocities over the last 5
and 20 years. We also examined minimum and the maximum values over those same
periods. Overall, we find highly consistent results across all these different measures,
with almost all coefficients in the hypothesized direction and significant at conven-
tional levels.

Also recall that our main analysis highlighted the role of some domestic legal factors.
To examine the robustness of migrant stocks to alternative measures of domestic
legal systems, we first include receiving State fixed effects, which control for all time
invariant aspects of a State that might affect universal jurisdiction cases. These effects
could include aspects of the legal system that do not change over our time span. We
find that migrant stock continues to have a positive and statistically significant effect
on universal jurisdiction case initiation. Second, we use data on whether and what
types of international crimes are defined in a receiving State’s domestic law.' We

122 See the Online Appendix for all of the data sources, variable construction, and statistical
results discussed here.
123 Berlin (n 12).
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find that if domestic laws include at least one definition of an international crime,
then the receiving State is more likely to have a universal jurisdiction case. Yet none
of these variables help to explain the first case. This finding reinforces qualitative ac-
counts of migrant pressure to change domestic laws in receiving States.'**

We also examine whether the effects of migrant stocks are driven by data imputa-
tion. We regress an indicator of whether there were any initiations in the decade on
the values from the start of the decade. For example, DV takes a value 1 if there was
any initiation from 1970 through 1979. We then regress that on migrant stocks and
the rest of the variables from 1970 and drop all the years in between. We find highly
consistent results.

Next, we examine whether universal jurisdiction cases diffuse across States. We use
five measures of diffusion, including global time trends, spatial lags, and counts
based on shared regions, language, and legal systems. We find little evidence that
diffusion explains universal jurisdiction cases.

Finally, we perform a sensitivity analysis to help understand additional threats to
inference. The details of this analysis and its interpretation are included in our On-
line Appendix. In short, an unobserved confounder would have to have quite a large
effect on both universal jurisdiction cases and migrant stocks to reduce the effect of
migrant stocks to zero. It is unlikely that such a confounder exists.

VI. Conclusion

Our argument and evidence collectively suggest that migrants can serve as agents of
transnational justice. Many migrants who flee repression and war arrive in receiving
States with grievances about prior crimes that occurred in the sending State. These
grievances can motivate them to seek justice in their new State. Many prior human
rights scholars have highlighted the important role of transnational activists in up-
holding international law. Yet they have largely overlooked another key transnation-
al actor: migrants. Similarly, many scholars of migration have documented the eco-
nomic, social, and political remittances from migrants to their sending States. Our
evidence highlights another important transnational effect: migrants can provide
justice remittances by pressuring receiving States to invoke universal jurisdiction,
thereby punishing severe international crimes that occurred in the sending State.

Our argument and evidence also examine various economic and political factors that
affect whether a receiving State responds to this pressure. All else equal, we argue
that higher atrocities in the sending State are more likely to lead to universal juris-
diction cases, as proxied by a State’s polity score or political terror score. Similarly,
higher responsiveness to public pressure in the receiving State, as proxied by vari-
ables like private prosecutions, will also increase universal jurisdiction cases. Finally,
variables that affect economic and political prosecution costs, like the wealth and
sending State Great Power status, will affect whether universal jurisdiction occurs.
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Although our focus in this chapter has been on explaining when universal juris-
diction occurs, our findings come with two important policy implications. First,
universal jurisdiction may influence democratization and the termination of armed
conflict. When States democratize and end conflicts, they frequently implement am-
nesties that limit criminal prosecutions for crimes committed by the prior regime,
According to some authorities, under international law, amnesties do not apply to
serious international crimes because a State cannot unilaterally invalidate individual
criminal responsibility under international law.'® Therefore, many scholars debate
whether the prospect of international criminal prosecutions may prolong armed
conflicts and prevent democratization.'?® Universal jurisdiction cases may have the
same effect: perhaps political and military leaders who commit severe international
crimes will be hesitant to give up power if they fear universal jurisdiction cases. We
remain agnostic on this point, noting only that actual universal jurisdiction trials re-
main relatively rare, they can be avoided if perpetrators reside in States that limit ex-
tradition, and our analysis shows that amnesties reduce universal jurisdiction cases,

Second, we believe that our evidence counters the claim that universal jurisdiction
is a form of §udicial tyranny’ by domestic courts seeking to intervene in foreign
States.'”” Although domestic courts may not be able to base their jurisdiction on
traditional bases of jurisdiction - like territory or nationality — they do usually have
links to the alleged crimes because victims are living in the prosecuting State. Ad-
ditionally, most States do not allow actual trials to occur unless the defendant is
physically present, meaning that prosecuting States often deny ‘safe harbor’ to an in-
ternational criminal within their borders, rather than to merely project neo-imperial
power abroad.'” Indeed, the UK’s refusal to extradite Pinochet ultimately stymied
the Spanish prosecution. Extradition proceedings therefore serve as a check on over-
zealous domestic prosecutions.'”

Our findings suggest two avenues for future research. First, we did not examine who
is targeted in universal jurisdiction cases. The economic and political costs of cases
will almost certainly depend on who is accused of a crime. We expect that these
costs will be highest when an alleged perpetrator is a sitting high-level government
or military official. In contrast, economic and political costs are probably lowest for
non-state actors. In between these two extremes are former officials or members
of paramilitary groups with some State support. There is ample information about
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some high-profile universal jurisdiction cases, but privacy laws often limit public in-
formation about alleged perpetrators. Therefore, collecting perpetrator information
for all universal jurisdiction complaints remains an extremely time-intensive, albeit
important, task for future research.

Finally, many attributes of domestic legal systems hinder universal jurisdiction cas-
es. In our empirical analysis, we control for these factors in numerous ways. How-
ever, future research can include collecting more information about laws that en-
able universal jurisdiction cases including the definitions of international crimes,
whether universal jurisdiction is explicitly allowed under domestic laws, procedural
constraints for non-territorial cases, and modes of criminal liability. Such informa-
tion would be inherently valuable for comparing how different States implement
international criminal law. It would also provide another possible measure of mi-
grant influence on the receiving State because migrants often pressure legislators to
revise such laws to enable universal jurisdiction prosecutions.'*® For now, we believe
that we have identified an important phenomenon in transnational politics: how
migrants provide justice remittances by pressuring States to pursue universal juris-
diction cases.

Vil. Final Notes

To view supplementary material for this article, please visit http://doi.org/10.1017/
$0003055422000302.

Research documentation and data that support the findings of this study are
openly available at the American Political Science Review Dataverse: https://doi.
org/10.7910/DVN/PATI3W.
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